
FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

 

PACIFIC BELL, a California
corporation,

Plaintiff-Appellant,

and

UNITED STATES OF AMERICA,
Intervenor,

v.

PAC-WEST TELECOMM, INC.; PUBLIC No. 01-17161
UTILITIES COMMISSION OF THE  D.C. No.
STATE OF CALIFORNIA; RICHARD A. CV-99-04480-CW
BILAS, Commissioner of the Public
Utilities Commission of the State of
California in their official capacity;
HENRY M. DUQUE; JOEL Z. HYATT;
JOSIAH NEEPER; CARL W. WOOD,
Commissioners of the Public
Utilities Commission of the State of
California in their official capacities,

Defendants-Appellees. 

4653



 

VERIZON CALIFORNIA, INC.,
Plaintiff-Appellant,

and

UNITED STATES OF AMERICA; RCN
TELECOMMUNICATIONS SERVICES OF

CALIFORNIA, INC.,
Intervenors,

v.

CALIFORNIA TELECOMMUNICATIONS

COALITION,
Defendant,

and

AT&T COMMUNICATIONS OF

CALIFORNIA INC.; ICG TELECOM No. 01-17166
GROUP; MCIMETRO ACCESS  D.C. No.TRANSMISSION SERVICES, INC.; MFS

CV-99-03973-CWINTELENET OF CALIFORNIA, INC.; PAC-
WEST TELECOM, INC.; TELEPORT

COMMUNICATIONS GROUP INC.;
WINSTAR TELECOMMUNICATION, INC.;
CALIFORNIA PUBLIC UTILITIES

COMMISSION; RICHARD A. BILAS,
President of the Public Utilities
Commission of the State of
California; JOEL Z. HYATT; CARL W.
WOOD, Commissioner of the Public
Utilities Commission; HENRY M.
DUQUE, Commissioner of the Public
Utilities Commission; JOSIAH L.
NEEPER, Commissioner of the Public
Utilities Commission,

Defendants-Appellees. 

4654 PACIFIC BELL v. PAC-WEST TELECOMM



 

PACIFIC BELL, a California
corporation,

Plaintiff-Appellant,

WORLDCOM, INC.,
Intervenor-Appellee,

and

UNITED STATES OF AMERICA; RCN
TELECOMMUNICATIONS SERVICES OF

CALIFORNIA, INC.; AT&T
COMMUNICATIONS OF CALIFORNIA INC.;
ICG TELECOM GROUP; MCIMETRO

ACCESS TRANSMISSION SERVICES, INC.;
MFS INTELENET OF CALIFORNIA, INC.;

No. 01-17181PAC-WEST TELECOM, INC.; TELEPORT

COMMUNICATIONS GROUP INC.; AT&T D.C. No.COMMUNICATIONS OF CALIFORNIA INC.; CV-99-04479-CW
WINSTAR WIRELESS INCORPORATED,

OPINIONIntervenors,

v.

CALIFORNIA PUBLIC UTILITIES

COMMISSION; RICHARD A. BILAS,
President of the Public Utilities
Commission of the State of
California; JOEL Z. HYATT; CARL W.
WOOD, Commissioner of the Public
Utilities Commission; HENRY M.
DUQUE, Commissioner of the Public
Utilities Commission; JOSIAH L.
NEEPER, Commissioner of the Public
Utilities Commission,

Defendants-Appellees. 

4655PACIFIC BELL v. PAC-WEST TELECOMM



Appeal from the United States District Court
for the Northern District of California

Claudia Wilken, District Judge, Presiding

Argued July 8, 2002
Submitted December 12, 2002

San Francisco, California

Filed April 7, 2003

Before: Mary M. Schroeder, Chief Judge,
Raymond C. Fisher and Richard A. Paez, Circuit Judges.

Opinion by Judge Paez

4656 PACIFIC BELL v. PAC-WEST TELECOMM



COUNSEL

Kevin M. Fong, Pillsbury Winthrop LLP, San Francisco, Cali-
fornia, for plaintiff-appellant Pacific Bell. 

Gerald F. Masoudi, Kirkland & Ellis, Washington, D.C., for
plaintiff-appellant Verizon California, Inc. 

Kimberly Lippi, San Francisco, California, for defendant-
appellee California Public Utilities Commission. 

D. Anthony Rodriguez, Morrison & Foerster LLP, San Fran-
cisco, California, for defendant-appellee Pac-West Telecomm,
Inc. 

Darryl M. Bradford, Jenner & Block, LLP, Chicago, Illinois,
for intervenor-appellee WorldCom, Inc. 

4659PACIFIC BELL v. PAC-WEST TELECOMM



OPINION

PAEZ, Circuit Judge: 

Congress passed the Telecommunications Act of 1996
(“the Act”), Pub. L. 104-104, 110 Stat. 56 (codified in part at
47 U.S.C. §§ 251-261), to foster competition in local and long
distance telephone markets by neutralizing the competitive
advantage inherent in incumbent carriers’ ownership of the
physical networks required to supply telecommunication ser-
vices. Sections 251 and 252 of the Act require established
incumbent local exchange carriers (“ILECs”)1 to allow new
competitive local exchange carriers (“CLECs”) to intercon-
nect with their existing networks. See 47 U.S.C. §§ 251, 252.

In addition, all local exchange carriers are required to “es-
tablish reciprocal compensation arrangements [in their inter-
connection agreements] for the transport and termination of
telecommunications.” 47 U.S.C. § 251(b)(5). These compen-
sation provisions allow ILECs and CLECs to negotiate the
terms under which they will terminate calls from each other’s
customers. One of the negotiated terms in an interconnection
agreement is the amount of reciprocal compensation that an

1Section 251(h)(1) of the Act defines an incumbent local exchange car-
rier as follows: 

For purposes of this section, the term ‘incumbent local exchange
carrier’ means, with respect to an area, the local exchange carrier
that— 

(A) on February 8, 1996, provided telephone exchange ser-
vice in such area; and 

(B)(i) on February 8, 1996, was deemed to be a member of
the exchange carrier association pursuant to section
69.601(b) of the Commission’s regulations; or 

(ii) is a person or entity that, on or after February 8, 1996,
became a successor or assign of a member described in
clause (i). 

47 U.S.C. § 251(h)(1). 
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ILEC will pay to a CLEC when an ILEC customer calls a
CLEC customer, and vice versa.2 These new arrangements
under §§ 251 and 252 of the Act have generated significant
regulatory battles and litigation between ILECs, the long-
established telephone companies that were providing local
telecommunication services before 1996, and CLECs, the new
competitors that entered the telecommunications market after
the passage of the Act and now seek to take advantage of the
new competitive environment. 

When Congress drafted the Act, it did not foresee the dra-
matic increase in Internet usage and the subsequent increase
in telecommunications traffic directed to Internet Service Pro-
viders (“ISPs”) like America OnLine or Earthlink. Not long
after Congress adopted the Act, newly formed CLECs began
targeting ISPs to benefit from the reciprocal compensation
provisions in interconnection agreements and the compensa-
tion they would receive from the one-way traffic that flows
into ISP customers but does not flow in the opposite direction.

2Section 251(a)(1) of the Act sets forth the general duties of telecommu-
nications carriers to interconnect with the facilities and equipment of other
telecommunications carriers. Section 251(c)(2) describes the specific obli-
gations of incumbent local exchange carriers with respect to interconnec-
tion: The duty to provide, for the facilities and equipment of any
requesting telecommunications carrier, interconnection with the local
exchange carrier’s network— 

(A) for the transmission and routing of telephone exchange ser-
vice and exchange access; 

(B) at any technically feasible point within the carrier’s network;

(C) that is at least equal in quality to that provided by the local
exchange carrier to itself or to any subsidiary, affiliate, or any
other party to which the carrier provides interconnection; and 

(D) on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory, in accordance with the terms and conditions
of the agreement and the requirements of this section and section
252 of this title. 

47 U.S.C. §251(c)(2). 
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For example, when an Internet user with telephone service
provided by an ILEC, like Pacific Bell, connects to the Inter-
net, the user may dial into an ISP served by a CLEC, like
Appellee Pac-West Telecomm, Inc. (“Pac-West”). Under the
reciprocal compensation provisions of the interconnection
agreement, Pacific Bell must pay the CLEC for the comple-
tion of its customer’s call to the ISP. The Internet user will
likely make many extended calls to the ISP, but the ISP will
rarely call the Pacific Bell customer. Thus, CLECs with ISP
customers receive far more compensation from the ILEC for
completing its customers’ calls than they pay to the ILEC
because ISPs do not reciprocate with calls back to the origi-
nating ILEC. 

These three consolidated appeals arise from a dispute over
the inclusion of telecommunications traffic bound for ISPs in
the reciprocal compensation provisions of interconnection
agreements between ILECs and CLECs. In two of the
appeals, Appellants3 Pacific Bell and Verizon California
(“Verizon”), two ILECs, challenge the district court’s sum-
mary judgment in favor of Appellees.4 The district court
upheld two generic rulemaking orders by the California Pub-
lic Utilities Commission (“CPUC”). The generic orders
required that reciprocal compensation provisions in intercon-
nection agreements in California apply to calls made to ISPs.
In the third consolidated appeal, Pacific Bell challenges the
results of an arbitration proceeding before the CPUC in which

3Unless otherwise indicated, “Appellants” refers to Pacific Bell and
Verizon California, the two ILECs. 

4Unless otherwise indicated, “Appellees” refers to the California Public
Utilities Commission (“CPUC”), Pac-West, and the other CLECs involved
in this case: AT&T Communications of California, Inc.; ICG Telecom
Group; MCIMetro Access Transmission Services, Inc.; MFS Intelenet of
California, Inc.; Teleport Communications Group Inc.; WorldCom, Inc.,
and Winstar Telecommunication, Inc. The Appellees also include Richard
A. Bilas, President of the CPUC; Carl W. Wood, Commissioner of the
CPUC; Henry M. Duque, Commissioner of the CPUC, Josiah L. Neeper,
Commissioner of the CPUC; and Joel Z. Hyatt. 
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the CPUC approved an arbitrated interconnection agreement
between Pacific Bell and Pac-West that required reciprocal
compensation for calls to ISPs. 

First, we address Appellees’ challenge to our jurisdiction.
We conclude that after the Supreme Court’s decision in Veri-
zon Maryland, Appellees’ jurisdictional challenge must fail.
Verizon Md., Inc. v. Pub. Serv. Comm’n, 122 S.Ct. 1753
(2002). The Eleventh Amendment does not bar Appellants’
claims against the CPUC and there is nothing in the Act that
limits federal question jurisdiction under 28 U.S.C. § 1331.
Second, we conclude that the CPUC’s generic orders are con-
trary to the Act because they exceed the CPUC’s statutory
authority under § 252 over interconnection agreements, and
accordingly reverse the district court’s summary judgment
rulings in appeal numbers 01-17181 and 01-17161. Finally,
we affirm the district court’s summary judgment ruling in
appeal number 01-17166, and thereby uphold the CPUC’s
Order approving the Pacific Bell/Pac-West interconnection
agreement because the arbitrated agreement between Pac-
West was consistent with the Act. 

I. STATUTORY FRAMEWORK

Sections 251 and 252 of the Act require ILECs to allow
CLECs to interconnect with their existing networks. See 47
U.S.C. §§ 251, 252. In addition, all local exchange carriers are
required to “establish reciprocal compensation arrangements
for the transport and termination of telecommunications.” Id.
Under the Act, “reciprocal compensation” means that when a
customer of one local exchange carrier calls a customer of a
different local exchange carrier who is within the same local
calling area, the first carrier pays the second carrier for com-
pleting, or “terminating,” the call. Under the Federal Commu-
nications Commission’s (“FCC”) current regulations,
§ 251(b)(5)’s mandatory reciprocal compensation obligations
“apply only to traffic that originates and terminates within a
local area.” In the Matter of Implementation of the Local
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Competition Provisions in the Telecommunications Act of
1996 (First Report & Order), 11 F.C.C.R. 15499, 16013
(¶ 1034), 1996 WL 452885 (1996) (subsequent history omit-
ted). 

The Act directs the ILECs and the CLECs to negotiate in
good faith to reach an agreement over the terms of an inter-
connection arrangement. See 47 U.S.C. §§ 251(c)(1), 252(a).5

If an ILEC and a CLEC are unable to agree, the Act provides
for binding arbitration by the state public utilities commis-
sion. See id. at § 252(b). After a state commission approves
an arbitrated agreement, any “aggrieved” party to the agree-
ment may bring an action in district court “to determine
whether the agreement . . . meets the requirements” of the

57 U.S.C. § 252 reads in relevant part: 

Procedures for negotiation, arbitration, and approval of agreement 

(a) Agreements arrived at through negotiation 

(1) Voluntary negotiations 

Upon receiving a request for interconnection, services, or net-
work elements pursuant to section 251 of this title, an incumbent
local exchange carrier may negotiate and enter into a binding
agreement with the requesting telecommunications carrier or car-
riers without regard to the standards set forth in subsections (b)
and (c) of section 251 of this title. The agreement shall include
a detailed schedule of itemized charges for interconnection and
each service or network element included in the agreement. The
agreement, including any interconnection agreement negotiated
before February 8, 1996, shall be submitted to the State commis-
sion under subsection (e) of this section. 

. . .

(e) Approval by State commission 

(1) Approval required 

Any interconnection agreement adopted by negotiation or arbitra-
tion shall be submitted for approval to the State commission. A
State commission to which an agreement is submitted shall
approve or reject the agreement, with written findings as to any
deficiencies.
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Act. See id. at § 252(e)(6). Once the terms are set, either by
agreement or arbitration, and the state commission approves
the agreement, it becomes a binding contract. 

II. PROCEDURAL HISTORY

A. THE CPUC GENERIC ORDERS AND THE FCC’S

IMPLEMENTATION ORDERS

On March 18, 1998, the California Telecommunications
Coalition (“the Coalition”),6 an “ad-hoc” group of CLECs
(including many of the CLEC Appellees), petitioned the
CPUC for an order declaring that calls to ISPs should be
treated as local traffic subject to reciprocal compensation pro-
visions in interconnection agreements. The CPUC agreed and
issued an order on October 22, 1998, Decision No. 98-10-057
(Oct. 22, 1998) (“First CPUC Order”). 

In the First CPUC Order, the CPUC concluded that ISP
traffic was intrastate for jurisdictional purposes and local for
purposes of interconnection agreements. It reasoned that ISP
traffic is comprised of two separate components, one of which
is a telecommunications service and the other of which is an
information service, and that the first of these components —
the telephone call to an ISP’s modem — terminates at the
modem. The CPUC concluded that, if the customer who origi-
nates the call and the ISP modem that receives the call are
both within the same local calling area, then the call is local,
and that “reciprocal compensation provisions applicable to
interconnection agreements should apply to the[m] as they do
to any other local calls.” The CPUC therefore ordered that
“[a]ll carriers subject to interconnection agreements contain-
ing reciprocal compensation provisions are directed to make
appropriate reciprocal payment called for in such agreements

6The Coalition was originally named as a defendant in the suits regard-
ing the CPUC’s generic orders, but it subsequently was dismissed from the
case. 
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for the termination of ISP traffic which would otherwise qual-
ify as a local call[.]” First CPUC Order, Decision No. 98-10-
057, at 22. In reaching its decision, the CPUC did not con-
sider or analyze any specific interconnection agreement. 

After the CPUC issued its order, the FCC addressed
whether 47 U.S.C. § 251(b)(5) required reciprocal compensa-
tion payments for ISP traffic. In the Matter of Implementation
of the Local Competition Provision in the Telecommunica-
tions Act of 1996 (FCC Declaratory Order), 14 F.C.C.R.
3689 (1999), vacated, Bell Atl. Tel. Co. v. FCC, 206 F.3d 1
(2000). The FCC concluded that ISP traffic does not terminate
at an ISP’s modem, and should not be considered as compris-
ing two distinct calls. Id. at 3698 (¶ 13). The FCC instead
used an “end-to-end” analysis to conclude that, for jurisdic-
tional purposes, ISP traffic was substantially interstate. Id. at
3701-02 (¶ 18). On the basis of that conclusion, the FCC fur-
ther determined that the reciprocal compensation provisions
of 47 U.S.C. § 251 and its implementing regulations “do not
govern inter-carrier compensation for” ISP traffic. 14
F.C.C.R. at 3706 n.87 (¶ 26). 

Because it had not yet promulgated final rules covering
inter-carrier payment for ISP traffic, the FCC also concluded
that the ILECs and the CLECs could “voluntarily include this
traffic within the scope of their interconnection agreements.”
Id. at 3703 (¶ 22). “Where the parties have agreed to include
this traffic,” it held, “they are bound by those agreements, as
interpreted and enforced by the state commissions.” Id. 

On July 22, 1999, the CPUC modified its First Order in
light of the FCC Declaratory Order, repudiating its jurisdic-
tional analysis, but reaching the same result — that “recipro-
cal compensation provisions of applicable interconnection
agreements applied to ISP-bound traffic in California.” Deci-
sion No. 99-07-047, 12 (Jul. 22, 1999) (“Second CPUC
Order”). The CPUC also rejected Appellants’ arguments that
an evidentiary hearing was warranted, and that the generic
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orders constituted a “wholesale revision” of their interconnec-
tion agreements. Instead, it emphasized that its generic orders
were the product of “a rulemaking proceeding,” pursuant to
the CPUC’s “legislative authority.” “In such instances,” it
held, “the requirements are purely statutory and the agency is
not circumscribed by the concept of due process or other
restrictions applicable to judicial or quasi-judicial proceed-
ings.” Id. 

On March 24, 2000, the D.C. Circuit vacated the FCC
Declaratory Order for “want of reasoned decisionmaking.”
Bell Atl. Tel. Co. v. FCC, 206 F.3d 1, 3 (D.C. Cir. 2000). The
D.C. Circuit rejected the FCC’s attempt to extend the “end-to-
end” analysis for the purpose of determining jurisdiction to
the broader purpose of determining whether a call to an ISP
fits into the local call model of two collaborating local
exchange competitors. Id. at 5-6. In its ruling, the D.C. Circuit
noted that, “[h]owever sound the end-to-end analysis may be
for jurisdictional purposes, the Commission has not explained
why viewing these linked telecommunications as continuous
works for purposes of reciprocal compensation.” Id. at 7. The
D.C. Circuit vacated the FCC’s ruling and remanded the case
to the FCC. 

On April 19, 2001, the FCC announced the adoption of new
rules to clarify the appropriate intercarrier compensation for
telecommunications traffic delivered to ISPs. In the Matter of
Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, Intercarrier Compensation
for ISP-Bound Traffic, 16 F.C.C.R. 9151, 9152-53 (2001)
(FCC Remand Order). The FCC reached the same conclusion
it had reached in its first order, but through completely differ-
ent reasoning. Abandoning the local versus interstate distinc-
tion, the FCC concluded that § 251(b)(5) applied to all
telecommunications traffic except for categories specifically
enumerated in § 251(g). The FCC then concluded that ISP-
bound traffic falls within one of the § 251(g) exceptions —
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information access — and therefore was exempt from
§ 251(b)(5)’s reciprocal compensation requirements. 

The FCC established a new hybrid interim compensation
mechanism for ISP-bound traffic to “limit, if not end, the
opportunity for regulatory arbitrage while avoiding a market
disruptive ‘flash-cut’ to a pure bill and keep7 regime.” FCC
Remand Order, 16 F.C.C.R. at 9187 (¶ 77) (emphasis added).
The interim provisions include a series of rate caps for ISP-
bound traffic that decrease over time, a cap on the total num-
ber of minutes for which a local exchange carrier may receive
compensation, and a rebuttable presumption that traffic
exchanged between carriers that exceeds a 3:1 ratio of termi-
nating to originating traffic is ISP-bound traffic subject to the
interim compensation mechanism. Id. at 9155-57 (¶ 8). The
FCC also stated that in cases where carriers are not exchang-
ing traffic pursuant to the interconnection agreements prior to
the adoption of the FCC Remand Order, such carriers will be
required to exchange ISP-bound traffic on a “bill and keep”
basis during the interim period. Id. at 9188 (¶ 81). However,
the FCC clearly stated that its Remand Order “does not alter
existing contractual obligations, except to the extent that par-
ties are entitled to invoke contractual change-of-law provi-
sions.” Id. at 9189 (¶ 82). 

On May 3, 2002, the D.C. Circuit held that the FCC could
not rely on § 251(g) as authority to create an exception under

7The FCC defined “bill and keep” as: 

an arrangement in which neither of two interconnecting networks
charges the other for terminating traffic that originates on the
other network. Instead, each network recovers from its own end
users the cost of both originating traffic that it delivers to the
other network and terminating traffic that it receives from the
other network. 

In the Matter of Implementation of the Local Competition Provisions in
the Telecommunications Act of 1996, Intercarrier Compensation for ISP-
Bound Traffic, 16 F.C.C.R. 9151, 9204 n.6 (2001). 
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§ 251(b)(5) for ISP-bound traffic, and remanded the FCC
Remand Order to the FCC for further proceedings. World-
Com, Inc. v. FCC, 288 F.3d 429, 430 (D.C. Cir. 2002). “Be-
cause that section [§ 251(g)] is worded simply as a
transitional device, preserving various [local exchange car-
rier] duties that antedated the 1996 Act . . . we find the Com-
mission’s reliance on Section 251(g) precluded.” Id. Although
the D.C. Circuit rejected the FCC’s reasoning with respect to
§ 251(g), the court declined to make any further determina-
tions with regard to “bill-and-keep” and the other interim
rules. Id. at 434. And significantly, the court did not vacate
the Remand Order, reasoning that “many of the petitioners
themselves favor bill-and-keep, and there is plainly a non-
trivial likelihood that the Commission has authority to elect
such a system.” Id. As a result, the FCC Remand Order
remains in effect pending the FCC’s proceedings on remand.
See, e.g., Allied-Signal, Inc. v. U.S. Nuclear Regulatory
Comm’n, 988 F.2d 146, 150-51 (D.C. Cir. 1993). 

B. CPUC ARBITRATION OF THE PACIFIC BELL/PAC-WEST

AGREEMENT

Before their existing agreement expired in June 1998,
Pacific Bell and Pac-West entered into negotiations over the
terms of a new interconnection agreement. Because they
could not agree whether reciprocal payments would be
required for ISP traffic, Pacific Bell requested arbitration
before the CPUC pursuant to § 252. The arbitrator recom-
mended that the new agreement’s reciprocal payment obliga-
tions apply to ISP traffic and rejected Pacific Bell’s proposed
alternative payment schemes for this type of traffic. The arbi-
trated agreement also provided for lower reciprocal compen-
sation rates than the prior agreement. On June 24, 1999, a
divided CPUC adopted the final arbitrator’s report. Decision
No. 99-06-088 (June 24, 1999) (the “Pac-West Order”). 

Pacific Bell filed for rehearing, claiming, inter alia, that the
CPUC’s decision was improperly influenced by “public and

4669PACIFIC BELL v. PAC-WEST TELECOMM



political clamor” and that the decision was based on extra-
record material. The CPUC rejected this argument, and on
December 2, 1999, denied Pacific Bell’s application for
rehearing. 

C. DISTRICT COURT PROCEEDINGS 

Appellants filed three actions in district court to challenge
the CPUC’s rulings. Pacific Bell and Verizon each filed sepa-
rate challenges to the CPUC’s generic orders. In their com-
plaints, they sought declaratory and injunctive relief against
the CPUC’s orders to the extent that the orders required
Appellants to pay reciprocal compensation for ISP traffic.
Pacific Bell and Verizon asserted federal court jurisdiction
under 47 U.S.C. § 252(e)(6) and 28 U.S.C. § 1331. They
alleged that these generic orders were inconsistent with the
Act, or were otherwise arbitrary and capricious because the
CPUC issued them without regard to specific interconnection
agreements. 

Pacific Bell also filed suit to challenge the Pac-West Order,
alleging that the Order was unlawful for similar reasons.
Pacific Bell further alleged that, with respect to the Pac-West
Order, the CPUC improperly relied on ex parte communica-
tions and on information outside the record, and was thus
improperly influenced by public and political opinion. These
three suits were subsequently assigned to the same district
court judge. 

Appellees disputed Appellants’ claims on the merits and
also argued that federal court jurisdiction was improper, that
the suit was barred by the Eleventh Amendment, and that the
Hobbs Act, 18 U.S.C. § 2342, barred the relief sought by
Appellants. The district court rejected Appellees’ and the
CPUC’s jurisdictional challenges, but entered summary judg-
ment for them on the merits. It reasoned that the CPUC’s
generic orders were neither inconsistent with nor preempted
by federal law, and that the CPUC had authority to promul-
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gate such orders because § 252(b) granted the CPUC a “statu-
tory duty to resolve interconnection disputes between ILECs
and CLECs [and to] ‘arbitrate any open issues.’ ” (quoting 47
U.S.C. § 252(b)(1)). With regard to the Pac-West Order, the
district court also ruled that there was “no evidence that the
CPUC was improperly influenced by public or political opin-
ion in making its decision.” These timely appeals followed.8

III. JURISDICTION

[1] As Appellees acknowledge, after the Supreme Court’s
recent decision in Verizon Maryland, Inc. v. Public Service
Commission, 122 S.Ct. 1753 (2002), their jurisdictional argu-
ments must fail. See also ACS of Fairbanks v. GCI Communi-
cation Corp., No. 01-35344, 2003 WL 1062026 (9th Cir. Mar.
12, 2003). In Verizon Maryland, the Supreme Court held that
28 U.S.C. § 1331 provides a basis for jurisdiction over an
ILEC’s claim that a state regulatory commission’s order
requiring reciprocal compensation for ISP-bound calls is pre-
empted by federal law. Verizon Md., Inc. 122 S.Ct. at 1758.
Although the Court declined to decide whether § 252(e)(6)9

8We review de novo the district court’s grant of summary judgment. US
W. Communications v. MFS Intelenet, Inc., 193 F.3d 1112, 1117 (9th Cir.
1999). Questions of Eleventh Amendment immunity are reviewed de
novo, Demshki v. Monteith, 255 F.3d 986, 988 (9th Cir. 2001), as are ques-
tions of subject matter jurisdiction, Wilson v. A.H. Belo Corp., 87 F.3d
393, 396 (9th Cir. 1996). 

With respect to the merits of Appellants’ challenges, we review de novo
whether the CPUC’s orders are consistent with the Act and the implement-
ing regulations, and we review all other issues under an arbitrary and
capricious standard. Id.; see also MCI Telecomm. Corp. v. U.S. West Com-
munications, 204 F.3d 1262, 1266-67 (9th Cir. 2000). 

947 U.S.C. § 252(e)(6) provides in relevant part: 

In a case in which a State fails to act . . . the proceeding by the
Commission under such paragraph and any judicial review of the
Commission’s actions shall be the exclusive remedies for a State
commission’s failure to act. In any case in which a State commis-
sion makes a determination under this section, any party
aggrieved by such determination may bring an action in an appro-
priate Federal district court to determine whether the agreement
or statement meets the requirements of section 251 of this title
and section. 
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authorizes such review, it “agree[d] . . . that even if
§ 252(e)(6) does not confer jurisdiction, it at least does not
divest the district courts of their authority under 28 U.S.C.
§ 1331 to review the [State] Commission’s order for compli-
ance with federal law.” Id. 

Next, the Court held that the Eleventh Amendment did not
bar Verizon Maryland’s claim against the state regulatory
commission, because under Ex Parte Young, 209 U.S. 123
(1908), Verizon Maryland could proceed against the commis-
sioners of the state regulatory commission in their official
capacities. Id. at 1760. The Court explained that Verizon’s
“prayer for injunctive relief — that state officials be
restrained from enforcing an order in contravention of con-
trolling federal law — clearly satisfies” the requirements of
an Ex Parte Young suit. Id. It noted that although Verizon’s
claim for declaratory relief “seeks a declaration of the past, as
well as the future, ineffectiveness of the [State] Commission’s
action . . . no past liability of the State, or any of its commis-
sioners, is at issue.” Id. Even if the State Commission’s order
was not inconsistent with federal law, “the inquiry into
whether suit lies under Ex parte Young does not include an
analysis of the merits of the claim.” Id. at 1761. 

[2] Thus, Verizon Maryland authorizes our exercise of sub-
ject matter jurisdiction under § 1331 over both the challenges
to the CPUC’s generic orders, which target existing intercon-
nection agreements, and the Pac-West Order, which deals
with arbitration of a new agreement. Before Verizon Mary-
land, there was little disagreement that state commission rul-
ings enforcing arbitrated agreements or approving new
interconnection agreements were subject to federal court
review under § 252(e)(6). See, e.g., Southwestern Bell Tel.
Co. v. Brooks Fiber Communications (Brooks Fiber), 235
F.3d 493, 497 (10th Cir. 2000). It was unsettled, however,
whether federal courts could review a state commission’s “in-
terpretation or enforcement of an [existing] interconnection
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agreement,” Verizon Md., 122 S. Ct. at 1758-59, because only
arbitration and approval are explicitly mentioned in § 252. 

Verizon Maryland settled this question, concluding that
nothing in either § 252(e)(6) or in the rest of the Act limit-
ed federal jurisdiction that would otherwise exist under 28
U.S.C. § 1331 over rulings that were allegedly violative of
federal law. Id. at 1758-59. Indeed, rather than reading
§ 252(e)(6) as any sort of jurisdictional limitation, the Court
stated that § 252(e)(6) “reads like the conferral of a private
right of action.” Id. at 1759. 

This reasoning applies with equal force both to interpreta-
tion and enforcement of existing interconnection agreements
and to arbitration and approval of new agreements. Indeed, in
light of its rulings, the Court found it unnecessary to consider
whether 47 U.S.C. § 252(e)(6) provided an independent juris-
dictional basis for the enforcement or interpretation of exist-
ing agreements. Verizon Md., 122 S. Ct. at 1758; see also id.
at 1759 (“Section 252 does not establish a distinctive mecha-
nism for the commission actions that it covers (the mecha-
nism is the same as § 1331: district court review), and it does
not distinctively limit the substantive relief available.”). 

Both sides of this dispute also raise jurisdictional argu-
ments under the Hobbs Act, 28 U.S.C. § 2342, in an attempt
to limit each other’s arguments on review. We reject these
jurisdictional arguments as well. The Hobbs Act gives the
courts of appeals exclusive jurisdiction to “determine the
validity of” all FCC final orders. 28 U.S.C. § 2342(1); see
also US W. Communications v. MFS Intelenet, Inc., 193 F.3d
1112, 1123 (9th Cir. 1999). The district court must dismiss a
complaint if it directly attacks an FCC order or if it raises only
issues that were conclusively decided by the FCC order. Here,
neither side seeks to re-adjudicate issues that already have
been conclusively determined by the FCC. At most, they
merely ask the court to interpret the FCC’s rulings, to the
extent that they are final and binding, and to determine
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whether the CPUC’s actions here were consistent with them
and with the other authoritative sources of federal law. 

IV. THE GENERIC ORDERS

The First CPUC Order, issued after the California Tele-
communications Coalition petitioned for a general ruling
regarding the jurisdictional status of and billing treatment for
ISP traffic, and the Second CPUC Order modifying the First
in light of the FCC Remand Order, are contrary to the Act
because they exceed the CPUC’s statutory authority over
interconnection agreements. By its rulings, the CPUC deter-
mined that reciprocal compensation provisions of intercon-
nection agreements apply to ISP-bound traffic in California.
According to the CPUC, these orders were adopted as part of
a generic rule-making proceeding that would affect all exist-
ing “applicable interconnection agreements” in California.
However, the FCC has defined ISP traffic as “interstate” for
jurisdictional purposes, thereby placing it under the purview
of federal regulators rather than state public utility commis-
sions. Under this scheme the CPUC lacks authority under the
Act to promulgate general “generic” regulations over ISP traf-
fic. 

The CPUC’s only authority over interstate traffic is its
authority under 47 U.S.C. § 252 to approve new arbitrated
interconnection agreements and to interpret existing ones
according to their own terms. By promulgating a generic
order binding on existing interconnection agreements without
reference to a specific agreement or agreements, the CPUC
acted contrary to the Act’s requirement that interconnection
agreements are binding on the parties, or, at the very least, it
acted arbitrarily and capriciously in purporting to interpret
“standard” interconnection agreements. 

A. THE CPUC HAS LIMITED JURISDICTION TO REGULATE

INTERSTATE TRAFFIC 

[3] Although it is an unsettled question under federal law
(and the primary controversy animating these appeals)
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whether ISP traffic is “local” for purposes of reciprocal com-
pensation provisions in interconnection agreements, under
§ 251(b)(5), the FCC and the D.C. Circuit have made it clear
that ISP traffic is “interstate” for jurisdictional purposes. See
Bell Atl. Tel. Co. v. FCC, 206 F.3d 1, 5 (D.C. Cir. 2000)
(“There is no dispute that the Commission has historically
been justified in relying on [end-to-end call] analysis when
determining whether a particular communication is jurisdic-
tionally interstate.”); see generally id. at 5-7 (distinguishing
between jurisdictional analysis of what constitutes “interstate”
or “intrastate” traffic, and the analysis of what constitutes
“local” or “interexchange” traffic for the purposes of recipro-
cal compensation). Indeed, the FCC recently reaffirmed its
position that “ISP-bound traffic is jurisdictionally interstate.”
In the Matter of Starpower Communications v. Verizon South,
Inc. (Starpower II), 17 F.C.C.R. 6873, 6886 (¶ 30), 2002 WL
518062 (2002). 

Before the 1996 Act, the FCC had general rule-making
authority to regulate “interstate” traffic and the states had gen-
eral authority to regulate “intrastate” traffic. See 47 U.S.C.
§ 152; First Report & Order, 11 F.C.C.R. 15499 (¶ 83). The
1996 Act changed this division of labor somewhat; it granted
the FCC regulatory authority over those intrastate matters
governed by the Act, id. (¶¶ 83-103); AT&T v. Iowa Utils.
Bd., 525 U.S. 366, 377-86 (1999), and it granted the state
commissions limited defined authority over interstate traffic
under §§ 251 and 252 of the Act, MCI Telecomm. Corp. v.
Bell Atl.-Pa., 271 F.3d 491, 510 (3d Cir. 2001); Southwestern
Bell Tel. v. Pub. Util. Comm’n, 208 F.3d 475, 480 (5th Cir.
2000).10 

10Under the Act, it may not even matter whether ISP-bound traffic is
interstate or intrastate, because the Act grants the federal government sub-
stantial new authority over intrastate matters that are specifically
addressed within the provisions of the Act. Iowa Utils. Bd., 525 U.S. at
378 n.6 (“[T]he question . . . is not whether the Federal Government has
taken the regulation of local telecommunications competition away from
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[4] It is clear from the structure of the Act, however, that
the authority granted to state regulatory commissions is con-
fined to the role described in § 252 — that of arbitrating,
approving, and enforcing interconnection agreements. As the
Supreme Court noted in AT&T v. Iowa Utilities Board, the
Act limited state commissions’ authority to regulate local tele-
communications competition. 525 U.S. at 378 & n.6, 385 &
n.10; see also MCI v. Ill. Bell, 222 F.3d at 342 (“[W]ith the
1996 Telecommunications Act, we believe it equally clear
that Congress did take over some aspects of the telecommuni-
cations industry.”). The Act did not grant state regulatory
commissions additional general rule-making authority over
interstate traffic:

Under the Act, there has been no delegation to state
commissions of the power to fill gaps in the statute
through binding rulemaking . . . State commissions
have been given only the power to resolve issues in
arbitration and to approve or reject interconnection
agreements, not to issue rulings having the force of

the States. With regard to the matters addressed by the 1996 Act, it
unquestionably has.”). 

To the extent that the states previously had authority over interstate traf-
fic as a necessary incident to the regulation of intrastate traffic, the Act
sets up: 

a scheme in which Congress has broadly extended its law into the
field of intrastate telecommunications, but in a few specified
areas (ratemaking, interconnection agreements, etc.) has left the
policy implications of that extension to be determined by state
commissions, which — within the broad range of lawful policy-
making left open to administrative agencies — are beyond fed-
eral control. 

Id. at 387 n.10. Under this new scheme, the state commissions are “ ‘depu-
tized’ federal regulators,” MCI Telecomm. Corp. v. Ill. Bell Tel. Co., 222
F.3d 323, 344 (7th Cir. 2000) and are confined to the role that the Act
delineates, see Bell Atl.-Pa., 271 F.3d at 516. 
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law beyond the relationship of the parties to the
agreement. 

Bell Atl.-Pa., 271 F.3d at 516. 

[5] Thus, the CPUC’s resort to its general rule-making
authority under California law11 to issue a generic order appli-
cable to all interconnection agreements between telecommu-
nication companies in California is precluded by § 252. 

B. RETROSPECTIVE RULE-MAKING ALSO IS INCONSISTENT

WITH § 252’S COMMAND THAT INTERCONNECTION AGREEMENTS

ARE BINDING 

[6] The CPUC’s resort to its general rule-making authority
also is inconsistent with the Act because it effectively changes
the terms of “applicable interconnection agreements” in Cali-
fornia, and therefore contravenes the Act’s mandate that inter-
connection agreements have the binding force of law. See 47
U.S.C. § 252(a)(1). Indeed, the point of § 252 is to replace the
comprehensive state and federal regulatory scheme with a
more market-driven system that is self-regulated through
negotiated interconnection agreements. See, e.g., Bell Atl.-Pa.,
271 F.3d at 499 (“The Act’s clear preference is for [ ] negoti-
ated agreements.”). 

Arguably, there are other provisions in the Act that suggest
that the CPUC may engage in general rule-making as part of
its authority over interconnection agreements or its authority
under state law. Section 252(e)(3), for example, provides: 

Notwithstanding paragraph (2), but subject to section
253 of this title, nothing in this section shall prohibit

11The limited rule-making authority the CPUC maintains under Califor-
nia law is established in the California Constitution and the California
Public Utilities Code. See Cal. Const. art. XII; Cal. Pub. Util. Code
§§ 216, 234, 453. 
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a State commission from establishing or enforcing
other requirements of State law in its review of an
agreement, including requiring compliance with
intrastate telecommunications service quality stan-
dards or requirements. 

And, section 251(d)(3) provides:

In prescribing and enforcing regulations to imple-
ment the requirements of this section, the Commis-
sion shall not preclude the enforcement of any
regulation, order, or policy of a State commission
that — 

(A) establishes access and interconnection obliga-
tions of local exchange carriers; 

(B) is consistent with the requirements of this sec-
tion; and 

(C) does not substantially prevent implementation
of the requirements of this section and the purposes
of this part. 

Finally, § 261(c) states:

Nothing in this part precludes a State from imposing
requirements on a telecommunications carrier for
intrastate services that are necessary to further com-
petition in the provision of telephone exchange ser-
vice or exchange access, as long as the State’s
requirements are not inconsistent with this part or the
Commission’s regulations to implement this part. 

These provisions are best interpreted, however, as indicat-
ing that state regulatory commissions may continue to regu-
late aspects of intrastate telecommunications service, as long
as the state requirements are not inconsistent with the pro-
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competitive intent of the Act. To do otherwise would undercut
the purposes of § 251 and § 252 — to replace a state-
regulated system with a market-driven system that is self-
regulated by binding interconnection agreements — and also
would be inconsistent with the more specific requirements of
the Act. For example, § 251(d)(3)(C) limits state commission
actions under § 251(d)(3) to those that do not “substantially
prevent implementation of the requirements of this section
and the purposes of this part.” Similarly, § 261(c) provides
that a state’s requirements may not be “inconsistent with this
part or the Commission’s regulations to implement this part.”
Section 253 also limits the requirements that a state may
impose under § 252(e)(2) to those that are “competitively
neutral,” 47 U.S.C. § 253(b). And finally § 252(d)(2)(B)(ii)
makes clear that state regulatory commissions may not engage
in rate making for reciprocal compensation under its § 252 pow-
ers.12 Thus we reject any suggestion that §§ 252(e)(3),
251(d)(3) or 261(c) support the CPUC’s resort to its general
rule-making authority to adopt the generic orders at issue
here. 

C. THE GENERIC ORDERS CANNOT BE ACCURATELY

CONSTRUED AS INTERPRETING “STANDARD” AGREEMENTS

UNDER § 252 

Although the CPUC’s generic orders were adopted pursu-
ant to its general rule-making authority, the district court sug-
gested that in doing so, it was interpreting “standard
agreements” under § 252. The record does not support this
characterization of the two orders. It is clear from the record
that when the CPUC issued its orders, it did not consider a
specific interconnection agreement or even a specific recipro-
cal compensation provision. Furthermore, there is no evidence

12Section 252(d)(2)(B)(ii) provides that § 252 shall not be construed “to
authorize the Commission or any State commission to engage in any rate
regulation proceeding to establish with particularity the additional costs of
transporting or terminating calls . . . .” 

4679PACIFIC BELL v. PAC-WEST TELECOMM



in the record that there was a “model” or “standard” agree-
ment that the ILECs and CLECs in California followed in
negotiating their interconnection agreements. To suggest that
the CPUC could interpret an agreement without reference to
the agreement at issue is inconsistent with the CPUC’s
weighty responsibilities of contract interpretation under § 252.
As noted by one court, “the agreements themselves and state
law principles govern the questions of interpretation of the
contracts and enforcement of their provisions.” Southwestern
Bell v. Pub. Util. Comm’n, 208 F.3d at 485. But the CPUC
relied on neither in its generic orders; indeed it could not have
considered the terms of the agreements because the agree-
ments never were made part of the administrative record. 

We also note that the CPUC explicitly stated in its generic
orders that it was purporting to make a general rule that would
bind Appellants. Cf. Bell Atl., 206 F.3d at 9 (noting that it is
improper to substitute a “judicial judgment” if the agency
failed to offer a sufficient rationale for its determination). We
therefore conclude that the district court erred in repositioning
the CPUC’s orders as an interpretation of some form of a
standard agreement. 

D. PREJUDICE AND WAIVER ARGUMENTS 

We also reject Appellees’ arguments that we should uphold
the CPUC Orders because Appellants were not prejudiced or
alternatively because Appellants waived their objections to
the CPUC’s orders. First, Appellees argue that Appellants
were not prejudiced because they have not “provide[d] even
one example of an interconnection agreement including lan-
guage that precludes the conclusion that its reciprocal com-
pensation provisions apply to the ISP-bound traffic.”
Appellees misconstrue the prejudice inquiry and misinterpret
cases in which we have refused to invalidate agency action
because the party challenging it could not show that he or she
was prejudiced as a result of the alleged error. 
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Appellants clearly were prejudiced by the errors because
the allegedly unlawful generic orders compel them, as carriers
“subject to interconnection agreements containing reciprocal
compensation provisions,” to make payments under those pro-
visions for ISP-bound traffic. The fact that Appellants might
also challenge the CPUC’s proceedings at another time does
not mean that they were not prejudiced by the generic orders
that they presently challenge. None of the parties suggest that
the generic orders were not effective when issued by the
CPUC or that Appellants have no obligation to pay reciprocal
compensation as directed by the CPUC. 

[7] Second, Appellants did not waive their objection to the
CPUC’s proceeding; on the contrary, in their motion for
rehearing before the CPUC, Appellants argued that the
CPUC’s orders were issued in excess of its authority and in
violation of federal law. The CPUC had a sufficient opportu-
nity to address fully the issues that Appellants have raised in
their challenges to the generic orders. See Ecological Rights
Found. v. Pac. Lumber Co., 230 F.3d 1141, 1154 (9th Cir.
2000). We also reject Appellees’ waiver-related argument that
the CPUC did not err in issuing a generic order because the
question posed to it was a generic one, and that if Appellants
wanted the CPUC to resolve the reciprocal compensation
issue with reference to specific interconnection agreements
they should have presented these agreements to the CPUC.13

To conclude that Appellants should have introduced evidence
of the terms of specific interconnection agreements is to
ignore the fact that it was the Appellees who were seeking to
benefit from the ruling that they sought from the CPUC. It
therefore was their burden to establish their entitlement to

13On June 11, 2002, Appellants filed a motion requesting that we take
judicial notice of three Verizon interconnection agreements. Appellants
sought to present these documents in support of their claim that the CPUC
generic orders were arbitrary and capricious. Because we hold that the
CPUC’s failure to consider any specific agreements rendered its decision
arbitrary and capricious, we deny the motion as moot. 
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compensation under specific interconnection agreements. In
any event, the parties’ failure to present key evidence does not
permit the CPUC to act in excess of its statutory authority. In
sum, we agree with Appellants that the district court erred in
granting summary judgment in favor of Appellees. 

V. THE PAC-WEST ORDER

In the third appeal, Pacific Bell challenges the results of an
arbitration proceeding before the CPUC, the Pac-West Order,
in which the CPUC determined that ISP-bound traffic should
be included in the interconnection agreement between Pacific
Bell and Pac-West. Pacific Bell argues that this conclusion is
inconsistent with the Act and was arbitrary and capricious,
both for substantive reasons and because it claims that the
CPUC was improperly influenced by extra-record evidence
and ex parte communications. Because we conclude that the
CPUC’s order is consistent with the Act and that Pacific Bell
failed to demonstrate that any alleged improper influence cre-
ated a triable issue of fact whether the order was arbitrary and
capricious, we affirm the district court’s judgment upholding
the Pac-West Order. 

A. CONSISTENCY WITH FEDERAL LAW 

Pacific Bell argues that the CPUC’s decision approving the
arbitrated interconnection agreement between Pacific Bell and
Pac-West, Decision No. 99-06-088 (June 24, 1999), is incon-
sistent with federal law14 because (1) ISP-bound traffic is not

14In U.S. West v. Jennings, we held that all valid implementing regula-
tions in effect at the time that we review district court and state regulatory
commission decisions, including regulations and rules that took effect
after the local regulatory commission rendered its decision, are applicable
to our review of interconnection agreements. 304 F.3d 950, 956 (9th Cir.
2002). Thus, if any ruling or directive in the FCC Remand Order or other
regulations issued by the FCC after the CPUC issued its decision rendered
the CPUC’s decisions violative of the Act, we would apply the new regu-
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local traffic under federal law, and therefore not subject to the
mandatory reciprocal compensation requirements of § 251,
and (2) the CPUC has no authority to impose reciprocal com-
pensation payments on non-local traffic in the course of arbi-
trating a new contract. 

[8] Because the FCC has yet to resolve whether ISP-bound
traffic is “local” within the scope of § 251, the CPUC’s deci-
sion to enforce an arbitration agreement that subjects ISP-
bound traffic to reciprocal compensation was not inconsistent
with § 251. We therefore reject Appellants’ argument that the
CPUC exceeded its statutory authority by approving the pay-
ment of reciprocal compensation for ISP calls.15 Indeed, fol-

lations and invalidate the CPUC’s orders. However, there is nothing in the
FCC Remand Order that undermines the validity of the CPUC’s Pac-West
Order. As noted, in WorldCom, Inc. v. FCC, 288 F.3d 429, 430 (D.C. Cir.
2002), the D.C. Circuit rejected the FCC’s reliance on § 251(g) in its
Remand Order to carve out an exception for ISP traffic so that it would
not be subject to reciprocal compensation pursuant to § 251(b)(5). Further-
more, the FCC Remand Order’s transitional, prospective regime — bill
and keep — for intercarrier compensation for ISP calls takes effect only
as pre-existing contracts expire. See FCC Remand Order, 16 F.C.C.R. at
9186-97. Here, the current FCC regulations as set forth in the Remand
Order do not conflict with the CPUC’s arbitration decision and therefore
the CPUC ruling approving the Pac-West arbitrated agreement is consis-
tent with the Act. 

15Appellants also argue that the CPUC had no authority to approve the
inclusion of ISP reciprocal compensation in an arbitration proceeding
because it is not an “open issue” within the meaning of 47 U.S.C.
§ 252(b)(1). Appellants assert that ISP calls are non-local and therefore
reciprocal compensation for these calls cannot be considered a required
statutory obligation; thus, ISP-bound calls are not among the open issues
within the scope of negotiations over which the CPUC may exercise
authority under § 251(c)(1). However, because ISP-bound traffic is not
treated as interstate traffic as a matter of federal law, we conclude that the
CPUC’s decision was well within its authority. Furthermore, because there
is no conflict between the CPUC’s arbitration decision to approve recipro-
cal compensation for ISP-bound calls and federal law, § 251(b)(5) does
not preempt a state commission like the CPUC from approving of the
inclusion of ISP-bound traffic in reciprocal compensation provisions. 
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lowing the D.C. Circuit’s vacatur of its Declaratory Ruling,
the FCC itself abandoned the distinction between local and
interstate traffic as the basis for determining whether recipro-
cal compensation provisions in interconnection agreements
apply to ISP-bound traffic. See FCC Remand Order, 16
F.C.C.R. at 9155-57. 

Pacific Bell also points to the same exceptions listed in
§ 251(g) that the FCC pointed to in its Remand Order to sup-
port its argument that the reciprocal compensation require-
ments of § 251(b)(5) do not apply to ISP calls. This argument,
however, was explicitly rejected by the D.C. Circuit. See
WorldCom, Inc., 288 F.3d at 430. Although the D.C. Circuit
did not vacate the FCC Remand Order when it found that the
FCC’s “reliance on §251(g) [was] precluded[,]” its explicit
rejection of the FCC’s use of § 251(g) as a justification for
excluding ISP calls from reciprocal compensation provisions
defeats Pacific Bell’s arguments that rely on § 251(g). World-
Com, Inc., 288 F.3d at 430. Furthermore, the interim alterna-
tive payment scheme for ISP-bound traffic established in the
Remand Order applies only prospectively, when existing
interconnection agreements expire. FCC Remand Order, 16
F.C.C.R. at 9189; see also WorldCom, Inc., 288 F.3d at 431.

B. IMPROPER INFLUENCE 

Pacific Bell alleges that the district court erred in granting
summary judgment to Pac-West because Pacific Bell’s evi-
dence raises a triable issue of fact that the CPUC was improp-
erly influenced and that it relied on extra-record evidence.
Pacific Bell must show, however, that there is a triable issue
of fact that the improper influence was such that it rendered
the Pac-West Order arbitrary and capricious. See MFS Intele-
net, 193 F.3d at 1117 (stating that consistency with federal
law is evaluated de novo and all other issues are evaluated
under an arbitrary and capricious standard). Pacific Bell fails
to make this showing, and therefore we reject this claim. 
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Most courts have interpreted the arbitrary and capricious
standard to grant broad deference to agency decisions. Cf.
Global Naps, Inc. v. FCC, 247 F.3d 252, 257 (D.C. Cir. 2001)
(“presumes the validity of [federal] agency action” under the
arbitrary and capricious standard (quoting Southwestern Bell
Tel. Co. v. FCC, 168 F.3d 1344, 1352 (D.C. Cir. 1999)).
Thus, to prevail on its claim, Pacific Bell must show that the
CPUC’s order was not supported by substantial evidence,
MCI WorldCom Communications, Inc. v. Pac. Bell Tel. Co.,
2002 WL 449662 (N.D. Cal. Mar. 15, 2002), or that the Com-
mission made “ ‘a clear error of judgment,’ ” US W. v. Hamil-
ton, 224 F.3d 1049, 1056 (9th Cir. 2000) (quoting Morongo
Band of Mission Indians v. FAA, 161 F.3d 569, 573 (9th Cir.
1998)). 

Pacific Bell points to several factors that allegedly indicate
that the CPUC relied on matters outside the record. First, in
his dissent to the CPUC’s Order denying Pacific Bell’s appli-
cation for rehearing challenging its decision approving the
Pac-West Order, Decision 99-12-025 (Dec. 2, 1999), Com-
missioner Josiah L. Neeper stated that the CPUC had received
extra-record information about the effect of their decision on
rural and Internet users, and that both the arbitrator and the
CPUC mistakenly relied upon it. Second, the CPUC adopted
the findings of the final arbitrator’s report, which stated that
changing existing relationships could be harmful to rural cus-
tomers of ISPs. 

In addition to these statements in the Order, Pacific Bell
points to four other events: (1) a series of e-mail communica-
tions directed at the CPUC and launched in May 1999, before
the CPUC voted, which claimed that Pacific Bell wanted ISP
calls to be considered long-distance, increasing the charges to
ISPs, (2) letters written by the Chairperson of the California
Senate Energy, Utilities and Communications Committee and
three other State Senators urging the CPUC to delay its vote,
(3) press releases and a San Francisco Chronicle article that
highlighted the possibility of political corruption in the Gov-
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ernor’s appointments to the CPUC, and (4) more press
releases and articles that described how the CPUC was inun-
dated with e-mails and letters complaining about alleged
increased ISP prices. 

[9] Although Pacific Bell has presented some evidence that
improper communications were sent to the CPUC, this evi-
dence does not create a triable issue that the CPUC’s order
was not supported by substantial evidence or that the Com-
mission made a clear error of judgment. The CPUC’s decision
was well-reasoned; it found that Pacific Bell’s proposed defi-
nition of local calls was inconsistent with CPUC and industry
practice, and it also cited the FCC’s long history of treating
ISP-bound traffic as local traffic. See Pac-West Order, Deci-
sion No. 99-06-088 at 7-10. The evidence of improper com-
munications does not undermine this reasoning. 

Indeed, Pacific Bell offers little evidence to show that the
CPUC was actually influenced. It points to the CPUC’s adop-
tion of the arbitrator’s report, which stated that changing rela-
tionships could be harmful to rural customers of ISPs.16 The
CPUC’s decision, however, contains no discussion of the
arbitrator’s observation, nor does it express concern about
alleged increases in ISP costs resulting from a denial of recip-
rocal compensation. The CPUC’s own press release announc-
ing its June 24 decision, pointing out that if ISP calls are
“deemed interstate” then “Pac-West would lose its reciprocal
payments and might pass on the costs to ISPs” and “ISPs in
turn might increase fees to their customers,” raises more ques-
tions than does the other evidence, but ultimately does little
to undermine the reasoning of the Pac-West Order, because it
does not contradict the Order’s valid reasoning and because
it carries no legal significance of its own. 

16In addition, most of the evidence that Pacific Bell presented does not
support its contention that the arbitrator was improperly influenced
because the events that allegedly would have influenced him occurred
after the arbitrator issued his report in April 1999. 
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In addition, the fact that the CPUC commented on the pos-
sible impact of its decision after-the-fact in a non-binding
press release does not tend to show that the Pac-West Order
itself was a clear error in judgment. The numerous e-mails,
letters, articles, and press releases also fail to demonstrate
legal error in the Commission’s decision. Pacific Bell thus has
failed to provide sufficient evidence to create a triable issue,
under our deferential standard of review, that the CPUC was
improperly influenced by public and political opinion. 

CONCLUSION

[10] For the reasons stated above, in appeal numbers 01-
17181 and 01-17161, we REVERSE the district court’s sum-
mary judgment upholding the two CPUC generic orders. In
appeal number 01-17166, we AFFIRM the district court’s
summary judgment upholding the Pacific Bell / Pac-West
interconnection agreement. Appellants in appeal numbers 01-
17181 and 01-17161 shall recover their costs on appeal.
Appellees in appeal number 01-17166 shall recover their costs
on appeal. 

Appeal No. 01-17181 REVERSED

Appeal No. 01-17161 REVERSED

Appeal No. 01-17166 AFFIRMED
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